














48.

Defendants have made the following general advertising claims about their sun-protection
products on the Internet, which is accessible to persons all over the world, including the

Plaintiffs:

- “Broad-Spectrum UVA/UVB Protection”

- “Waterproof”

- “Sunblock”

- “Ultra Sweatproof™

- “This SPF 50 lotion provides exposed skin waterproof protection from the sun”.

Negligence

49.

50.

51.

Defendants at all material times owed a duty of care to Plaintiffs to provide Plaintiffs with
accurrate information on the packaging and labeling of Defendants® sun-protection products
and not to make deceptive, false or misleading claims on the packaging and labeling of all

sun-protection products, or on the web.

Plaintiffs plead that Defendants breached their duty of care to Plaintiffs in that, inter alia,
Defendants placed false, misleading and/or deceptive information on its sun-protection

products for the purpose of generating sales of such products.

It was foreseeable that Plaintiffs would suffer damages as a result of the negligence of

Defendants.
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52. As aresult of Defendants’ breach of their duty, and its placing the false, misleading and/or

deceptive advertising on the product labels, the Plaintiffs have suffered damages.

Breach of Express Warranty

53. Plaintiffs hereby incorporate by reference paragraphs numbered 1 through 52 as though

fully set forth herein.

54. The advertisements, product labels, and other similar uniform representations disseminated
by Defendants regarding the foregoing products were, and are, affirmations of fact and/or

promises that these products will, inter alia,

(1) protect consumers from UVA rays to the same level or degree they protect them against

UVB rays;

(2) provide “waterproof” protection;

(3) provide “sweat-proof” protection; and

(4) provide “sunblock” protection from all sun rays.

55. Defendants advertised their sun-protection products in order to bring such products and the

quality of those products to the attention of Plaintiffs.

56. Defendants sought to create consumer demand through the use of such advertisements by
attesting to the quality of such products and in particular by attesting to their ability to

protect consumers from UVA rays to the same level or degree they protect them against
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57.

38.

59.

60.

UVB rays and their ability to provide, inter alia, “sunblock,” “waterproof,” “UVA/UVB

protection,” and “sweat-proof”.

Defendants’ advertisements, labels and other similar representations were affirmations of

fact constituting express warranties that the sun-protection products would conform thereto.

As alleged above, Defendants’ sun-protection products failed to conform to the express

warranties made to Plaintiffs.

Defendants breached their express warranties because their products did not protect from all
UVA rays, did not provide the same level or degree of protection against UVA rays as they
did against the burning effect of UVB rays and did not provide “waterproof” or “sweat-

proof” protection, and did not provide “UVA” protection.

Plaintiffs are entitled to damages thereby for breach of warranty arising out of Defendants’

false and misleading advertising and representation.

Breach of Sections 9 and 17 of the Consumer Protection Act

61. Plaintiffs hereby incorporate by reference paragraphs numbered 1 through 60 as though

fully set forth herein.

62. Plaintiffs bring this action under their statutory right as provided by Section 98(3) in

accordance with Section 100 of the Act for a refund of all monies received by the

Defendants in the course of their sale of the mislabeled sunscreen. .
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63. The Plaintiffs plead that the purchase and sale of the products constitute a “consumer

transaction” under the Consumer Protection Act s.1. which means “any act or instance of

conducting business or other dealings with a consumer, including a consumer agreement.”

64. Where the purchase and sale of the products is found to be a consumer transaction, by virtue

of making false representations to the public as to the quality, character, and effectiveness of

the products, the Defendants engaged in unfair practices in breach of section 17(1) of the

Consumer Protection Act, S.0. 2002, ¢. 30. Sched. A. s.1 7(1). in that the representations

were false, misleading or deceptive as under section 14(1) and (2) of the Consumer

Protection Act in that theyv state:

a. The goods have performance characteristics, uses, benefits and qualities they do not

have;

b. The goods were of a particular standard, quality, grade, style or model, which they

were not;

c. The goods have been supplied in accordance with a previous representation, which

they were not; and

d. Exaggerations, innuendo or ambiguities as to a material fact and failed to state a

material fact that deceives or tends to deceive.

65. Alternatively, should the court find that the purchase and sale of the foregoing products is

extends beyond that of a “consumer transaction” within the meaning of s.1, Plaintiffs plead

additionally that the purchase and sale constitutes a “consumer agreement” under the same
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section which means “an agreement between a supplier and a consumer in which the supplier

agrees to supply goods or services for payment” under the Consumer Protection Acts.1.

66. As such, Defendants actions breached section 9 of the Acf as follows:

a. Defendant breached section 9(2) of the Consumer Protection Act, S.0. 2002, c. 30,

Sched. A. 5.9(2) by failing to disclose the known defect in the products and

intentionally misleading the consumer which violates the implied conditions and

warranties of fitness and quality applicable by virtue of the Sale of Goods Act, R.S.0.

1990, c. S.1,s. 15.

67. The plaintiff pleads in addition, that the false and misleading representations and the

purchase and sale transaction similarly constitutes a breach of section 17(1) as an unfair

practice by virtue of an unconscionable representation under section 15 of the Consumer

Protection Act, 2002, ¢. 30, Sched. A, s. 15(1) in that the Defendant ought to know:

a. That the price grossly exceeds the price at which similar goods or services are readily

available to like consumers:

b. That the consumer transaction is excessively one-sided in favor of someone other

than the consumer:

c. That the terms of the consumer transaction are so adverse to the consumer as to be

inequitable: and

d. That a statement of opinion is misleading and the consumer is likely to rely on it to

his or her detriment.

68. Additionally, Plaintiffs plead the purchase and sale of the products constitute “remote

agreements” as contemplated by Section 20(1) of the Consumer Protection Act, 2002, c. 30,
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s. 20(1). Plaintiff seeks to cancel the said agreements pursuant to Section 47(1) on the basis

that no copies of the agreements were sent to Plaintiffs and Defendants made false and

misleading representations on their packaging and advertising, thereby failing to disclose a

material aspect of the product in contravention of s. 45 of the Act,

69. Under the remedy of cancellation, the Consumer Protection Act cancels the remote consumer

agreement complained of under paragraph 37, supra, as if it never existed, requiring

Defendants to refund any payment made under the agreement or any related agreements to

Plaintiffs in accordance with Sections 95 and 96 of the Act.

70. Further, plaintiff pleads that this Statement of Claim shall constitute notice to Defendants as

required by section 92 for seeking a remedy of cancellation.

71. Plaintiffs plead that Class Members are entitled to damages pursuant to S. 18(2) of the Act,

which provides in relevant part that:

18. (1) Any agreement, whether written, oral or implied, entered into by a consumer

after or while a person has engaged in an unfair practice may be rescinded by the

consumer and the consumer is entitled to any remedy that is available in law, including

damages. 2002, c. 30, Sched. 4, s. 18 (1)

Remedy if rescission not possible

2) A consumer is entitled to recover the amount by which the consumer’s payment

under the agreement exceeds the value that the goods or services have to the consumer or

to recover damages, or both, if rescission of the agreement under subsection (1) is not

possible.

72. In light of Defendant’s conduct alleged above, Plaintiffs plead that it is in the interest of

justice for this Court to dispense with section 18(3). and related sections of the Consumer
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Protection Act requiring that the Plaintiff notify the Defendant of its intent to seek the

remedies requested herein, and accordingly, respectfully requests that the Court disregard

such notice requirement as provided for in s. 18(5) of the same act.

Violations of the Food and Drugs Act

73. Plaintiffs incorporate by reference paragraphs 1 — 63 as though completely reproduced

herein.

74. Plaintiffs plead that Defendants’ conduct described herein is a violation of . 9 (1) of the

Food and Drugs Act which provides in relevant part:

No person shall label, package, treat, process, sell or advertise any drug in a manner
that is false, misleading or deceptive or is likely to create an erroneous impression

regarding its character, value, quantity, composition, merit or safety.

75. Plaintiffs plead that Defendants’ conduct regarding misrepresentations made about their
sun-protection products herein described above was a breach of s. 9 (1) of the Food and

Drugs Act in that the representations are false, misleading and/or deceptive regarding the

value and safety of the product.

Claims Under the Competition Act

76. Plaintiffs incorporate by reference paragraphs 1 — 66 as though completely reproduced

herein.
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77. Plaintiffs plead that Defendants conduct described herein is a violation of s. 52 (1) of the Act

which provides in relevant part:

No person shall, for the purpose of promoting, directly or indirectly, the supply or use of
a product or for the purpose of promoting, directly or indirectly, any business interest, by
any means whatever, knowingly or recklessly make a representation to the public that is

Jalse or misleading in a material respect.

78. Plaintiffs plead that Defendants’ conduct regarding misrepresentations made about their
sun-protection products herein described above was a breach of S.52(1) of the Competition

Act in that the representations:

i. Were made to the public,

ii. Were made for the purposes of promoting supply or use of Defendants’ products and/or

the business interests of the Defendants; and

iii. Were false and misleading in a material respect.

79. Plaintiffs plead that the misleading statements made by Defendants on the advertising,
labeling and packaging of their sun-protection products as listed above constitute material

and misleading representations for the purposes of section 52 of the Competition Act.

80. Plaintiffs rely on section 52(1.1) of the Competition Act and plead that reliance on a
misleading statement is not necessary for the purpose of establishing a breach of Section 52

of the Competition Act.
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81. Plaintiffs were damaged due to the breach of Section 52 of the Competition Act and are
entitled to recover such damages under S. 36 therein and the costs of these proceedings and

obtain any other legal or equitable relief the Court deems appropriate.

Unjust Enrichment

82. Plaintiffs incorporate by reference the allegations in paragraphs 1 to 72 as though

completely reproduced herein.

83. Defendants or all of them have been unjustly enriched by increased profits derived from
sales of their sun-protection products as a result of their misleading advertising and labeling
of such products, in breach of inter alia the Consumer Protection Act, the Food and Drug

Act and the Competition Act and other common law duties.

84. Plaintiffs have suffered corresponding deprivation in that they purchased the Defendants’

products under false pretenses.

85. Plaintiffs plead there is no juristic reason for Defendants’ enrichment. It would be
inequitable for the Defendants to retain any profits, or other compensation it/they obtained
from its/their wrongful conduct related to the sale of its/their sun-protection products and
Detfendants’ violation(s) of the Consumer Protection Act, the Food and Drug Act and the

Competition Act.

86. Plaintiffs seek restitution of all profits derived by Defendant that are rationally related to

Defendant’s misleading advertising and labeling practices.
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Waiver of Tort

87. Plaintiffs reserve the right to waive the tort of negligence and seek restitution of the profits

derived from the sale of their sun-protection products.

Service of Process

88. The originating process may be served without court order outside Ontario in that the claim

is:

a. In respect of a tort committed in Ontario (rule 17.02(g));

b. In respect of Damages sustained in Ontario arising from a tort however committed

(rule 17.02(h));

C. Against a person outside Ontario who is a necessary and proper party to a

proceeding brought against another person served in Ontario (rule 17.02(0)); and

d. Against a person carrying on business in Ontario (rule 17.02 (p)).

Legislation

89. The Plaintiffs plead and rely on:

a) Class Proceedings Act, 1992. 5.0. 1992, ¢. 6;

b) Competition Act, R.S.C. 1985. c. C-34, as amended;

¢) Consumer Protection Act, 2002, c. 30. Sched. A, as amended.

d) Food and Drugs Act, R.S.. 1985. c. F-27.

90. The plaintiff proposes that this action be tried in the City of Toronto.
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Respectfully Submitted:
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JUROVIESKY AND RICCILLP

Henry Juroviesky (LSUC # 53233S)
Eliezer Karp (LSUC#54317P)
Kevin Caspersz (LSUC#547300)

Barristers and Solicitors
4950 Yonge Street, Suite 904
Toronto, Ontario

M2N 6K1

Tel:  (416) 481-0718
Fax: (416)481-1792
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