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Plaintiff Brown‘s employment duties related to providing administrative support to United Kingdom
banking syndicates of which CIBC was a member, most likely through its UK subsidiary CIBC

World Markets UK P.L.C.

Support Services for the CIBC’s UK banking activities were originally performed by CIBC World

Markets in the United Kingdom, but were subsequently transferred to Toronto, Canada.

Plaintiff Brown’s employment duties during the course of his employment with the Defendant(s)
were comprised of those services supporting the CIBC World Markets UK divisions banking

activities that were ultimately transferred to Toronto, Canada, where Plaintiff Brown was employed.

Plaintiff Brown was under the impression during his employment that he was employed by CIBC
World Markets as he worked in the corporate client centre and his activities all related to wholesale
“World Markets” type Banking activities, i.e. his employment duties pertained to wholesale and

corporate banking,

Plaintiff Singer’s Work History

66.

67.

68.

69.

The Plaintiff Singer started with CIBC World Markets as a Fixed Income Associate in May, 1994.

In 1996, Singer became a Financial Adviser with for the Defendants CIBCWM. He was employed in
that capacity with CIBCWM until November, 2002.

During the period of his employment Plaintiff Singer worked approximately 65 hours per week to
complete his employment responsibilities.

Defendant CIBC World Markets was aware that Singer was working hours in excess of the
permissible threshold and Overtime Threshold under the Act, however it failed or refused to pay him
Overtime Pay in accordance with the Act, relying on its Overtime Policy, which exempted him and

other financial advisers from Overtime Pay.
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Singer pleads that there were other employees similar to himself that worked hours in excess of the
Overtime Threshold in their respective provinces however CIBC World Markets did not pay them

overtime in accordance with the Act or at all.

Singer pleads that he relied on the Defendant for the proposition that he was not entitled to Overtime
Pay while employed with the Defendants, and that he did not discover that he had a claim for unpaid

Overtime until May, 2009, and that the Claim was not discoverable until the filing of this lawsuit.

Defendants Both Violated the Code, Act, and Acts in a Similar Fashion

72.

73.

74.

The Defendants required employees to work overtime work without statutory mandatory overtime

pay.

As Defendants knew or as it directed or permitted, its employees and the Class Members are routinely
required to work hours in excess of the applicable provincial Overtime Threshold, and the applicable

Permissible Threshold in order to complete their employment responsibilities.

Although Defendants were aware that Plaintiff Singer and the Class Members as applicable were
working; and further required that Plaintiff Singer and the Class Members work more hours per week
than the applicable permissible threshold for work in Ontario, by CIBC and CIBC WM failing or
neglecting to accurately record the number of hours worked by Plaintiff Singer and others similarly
situated and by Defendants refusal to pay Overtime Pay to Plaintiff Singer, Brown and other of its
similarly situated employees, Defendants cultivated the impression to Plaintiff Singer, Brown and the
Class Members that Singer, Brown and the other Class Members were exempt from and not entitled

to Overtime Pay.
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76.

77.

78.

79.
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Defendants did pay Overtime Pay to “contract” workers that worked as analysts, and to other

temporary workers who performed other employment duties similar to those that worked as full time
employees, and also paid overtime to its administrative and other hourly rate staff when Overtime Pay
was owed, thereby strengthening Plaintiff Singer’s and the Class Members’ impressions that they
were somehow different because they were not temporary or hourly rate employees and thus not

entitled to Overtime Pay.

Defendants made a purposeful and conscious decision not to pay Overtime Pay to Singer, Brown, the
Class Members, and others similarly situated, for the purpose of increasing its own profits at the

expense of its employees.

In the alternative, Defendants themselves were unaware that Singer, Brown and the Class Members
were entitled to Overtime Pay, and thus by its conduct represented to Plaintiff Singer and the Class

Members that they were not entitled to Overtime Pay.

Defendants were aware that Plaintiff Singer and others similarly situated relied on Defendants,
sophisticated and well heeled employers, with in house and outside legal counsel to fulfill its

contractual and statutory employment responsibilities.

Accordingly, by not paying overtime to Plaintiff Singer and the Class Members, Defendants
represented to Plaintiff Singer and the Class Members that they were not entitled to Overtime Pay in

accordance with the Code, Act and Acts.

Analysts and Financial Advisers are Examples of Categories of Defendants’ that Worked Overtime

Hours without Proper Compensation

80.

CIBC and CIBCWM, or its managers and or directors expressly required or directed certain of its
employees other than Analysts to perform employment functions from time to time, that required

such employees to work hours that exceeded applicable Permissible and Overtime Thresholds, to




81.

82.

83.

84.
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complete said job requirements and employment functions, and for which such Class Members have

not been compensated for in accordance with the Code, Act or Acts, or at all.

Examples of other CIBC or CIBCWM Class Member employee categories that were required to, and
expected by management and Defendant to work overtime hours in order to complete job
requirements without getting overtime pay include, but are not limited to: Investment Bankers and

Analyst support staff employed by CIBC or CIBCWM.

Brown pleads that the he is typical of employees of CIBC and its subsidiaries at salary level 6 and
above in that he was required to work overtime hours, typically in excess of the permissible threshold
to perform his employment responsibilities, however, Defendant did not record the hours that he

worked, nor pay him or them Overtime in accordance with the Act, Acts or at all.

In the alternative, Brown pleads that he is typical of other employees of CIBCWM in that his
employment related to CIBCWM activities and thus his salary was appropriately charged to
CIBCWM and he was required to work overtime hours, typically in excess of the permissible
threshold to perform his employment responsibilities, however, Defendant did not record the hours

that he worked, nor pay him or them Overtime in accordance with the Code, Act, Acts or at all.

Singer Pleads that he is typical of Employees of CIBCWM that are treated as exempt under
CIBCWM’s overtime policy in that worked hours in excess of the applicable threshold under the Act,

and he did not receive proper overtime pay in accordance with the Act or at all.

The Act Mandates that Plaintiffs and the Other Class Members are Entitled to Overtime Pay

83.

Plaintiffs claim that pursuant to the sections of the Code and the Act cited above, Defendants are
obligated to pay them, and the Class Members, Overtime Pay, at one and half times their usual rate,
for the hours they worked in excess of their applicable Overtime Threshold in their province or as

mandated by the Code, Act or Acts.
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’In addition, Plaintiffs claim that Defendants breached the Act and the Code by requiring them, or in

the alternative permitting them, to work hours in excess of the applicable Permissibility Threshold.

Plaintiffs plead that Defendants derive large profits from its policy of requiring or permitting its
applicable employees to work longer hours than permissible under applicable legislation, and by

denying the employees their rightful Overtime Pay.

Plaintiffs plead that as a result, Defendants should be penalized with Punitive Damages, and the same

should be awarded to the Class Members.

The exact number of hours that Plaintiffs and the Class Members worked in excess of the applicable
Overtime Threshold, and the applicable Permissibility Threshold, should be within the knowledge of

Defendants as required by the Act.

Plaintiffs claim that they are not exempt from any of the requirements of the Act relating to Overtime

Thresholds, and/or Permissibility Thresholds.

Pursuant to O.REG. 285/01 the Plaintiffs do not fall into any exempted category of employee from
the payment of Overtime Pay. Specifically, the Plaintiffs’ work was not supervisory or managerial in

character.

Defendant Have Been Unjustly Enriched by its Wrongful “Overtime Policy”

92.

93.

Defendants have been unjustly enriched as a result of receiving the benefit of the services of the
Plaintiffs and the other members of the Class, and not having paid them their applicable statutory

Overtime Pay.

The Class has suffered a corresponding Deprivation, and there is no juristic reason for the enrichment

of Defendants.
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Breach of Employer’s Duty of Good Faith

94. Being non-management employees, members of the Class are in a position of vulnerability in relation
to the Defendants. As a result, Defendants owe a duty to act in good faith towards their employees, in
particular towards the Class, and to honor Defendants’ statutory and contractual obligations towards

the Class.

95. Defendants have breached their duty of good faith by, inter alia:

a. failing to pay for the additional hours of work of the Class Members despite permitting such

work to be performed;

b. failing to advise the Class Members of the their right to recover for such additional hours, and

in fact misleading them as to their rights;

c. directing employees to not record additional hours or the actual hours worked;

d. failing to maintain accurate records of all actual hours worked by the Class Members;

e. creating a working environment and circumstances in which, non-management and or non-
excluded employees are compelled to work additional hours in order to catry out the duties

assigned to them.

Breach of Contract

96. The Plaintiffs plead that the minimum terms of the applicable employment legislation apply to each

Class Member employee as terms of their applicable employment contracts.
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96. Plaintiffs plead that Defendants’ conduct described above constitutes breaches of the Code, Act and

Acts, and thus Defendants have breached the employment contracts of the Class Members and are

responsible to pay the damages.

Waiver of Tort/Restitution

97. As a result of the Defendants’ conduct described above and Defendants’ violation of the Code, Act or

Acts the Plaintiffs plead that it is inequitable for the Defendants to retain any of the profits it earned as
a result of, or in the course of its violations of the Code, Act and/or Acts, and accordingly the
Plaintiffs reserve for themselves the right to request that the court award to the Plaintiffs an amount
representing the profits derived by Defendants as a result of, or in the course of its conduct described

above.

A Class Proceeding Is Appropriate

98.

99.

The Class Members as individuals are no match for the resources and sophistication of the
Defendants. Furthermore, the Class Members risk losing their jobs or other disciplinary action if they
pursue individual claims. Furthermore, the individual claims of each Class member may not be
economical to pursue as separate lawsuits, and therefore the Class Members would be denied access

to justice in the absence of a Class proceeding.

It is unlikely that an individual could or would seek prospective relief to deter future misconduct by
the Defendants. Moreover, Defendants are sufficiently large and well resourced that an individual
lawsuit would unlikely have any significant impact on its behavior. A class proceeding in this
instance will presumably induce a voluntary change of behavior by the Defendant and many other

companies involved in similar practices.
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100.  The only alternative to a national class proceeding is a multiplicity of proceedings in a variety of
jurisdictions across Canada, where similar factual and legal issues would be raised, which would lead

to inefficiency and could produce inconsistent rulings.

Damages

101. As a result of Defendants’ breach of its implied conditions of employment, the Code, Act, Acts, and
its unjust enrichment, as set out above, the Plaintiffs, and members of the Class, have consequently

suffered damages, and are also statutorily entitled to the amounts owing under the Code, Act and Acts.

102. Plaintiffs plead that this is an appropriate case for the class proceedings judge to admit statistical
evidence of the Class Members’ losses, and to award damages on the basis of an aggregate

assessment.

103. Members of the Class therefore also claim aggravated, exemplary and punitive damages in the

amount of $10 million as a result of the arbitrary, callous and highhanded actions of the Defendants

as set out above.

104. The Plaintiffs plead and rely upon the following statutes on behalf of themselves and the Class

Members:

(a) Employment Standards Act, 2000, S.0O. 2000, c. 41; (Ontario)

(b) Employment Standards Code, RSA 2000, c. E-9; (Alberta)

(c) Employment Standards Act, RSBC 1996, c. 113; (British Columbia)
(d) Class Proceedings Act 1992, S.0. 1992 c. 6; (Ontario)

(e) Canada Labour Code (R.S., 1985, c. L-2 ) (Federal).

105.The plaintiffs propose that this action be tried in the City of Toronto.
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JUROVIESKY AND RICCI LLP

Henry Juroviesky (LSUC # 53233S)
Eliezer Karp (LSUC#54317P )

Barristers and Solicitors
4950 Yonge Street, Suite 904
Toronto, Ontario

M2N 6K1

Tel:  (416) 481-0718
Fax: (416) 481-1792

Kenneth Alexander (LSUC#35744M)
Ball and Alexander LLP

82 Scollard Street

Toronto Ontario

M5R 1G2

Tel:  (416) 921-7997

Fax: (416) 921-3662

Solicitors for the Plaintiffs
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